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IN THE UNITED STATES CIRCUIT COURT OF APPEALS FOR THE

NINTH CIRCUIT«
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THE UNITED STATES OF AMERICA,

Plaintiff in Error,

*

*

#

*

*

-VS- *
*
FREDERICK As BEE, et al., #
W

Defendant in Error. *

*

*

QQ**’*‘I*I’QQ'.Q'Q.!.‘IGO*l.llﬁ.l&.*l'iﬁ**

Writ of error to the Circuit Court for the

Northern Distriet of Californias

Charles Ay Garter and We Gs Vitter, Esgs., for Plaintiff
in Error;

Thomas Dw Riordan, Esquire, for Defendant in Errors

Before
McKENNA and GILBERT, Cireuit Judges, and HAWLEY

Distriet Judge.
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By the Court,
GILBIERT, Cireuit 5udge:
This casé involves the construction of Section
11740, of the Revised Statutes of the United States, which
reads as follows!-
"Sece 17404 No Ambassador, Envoy Extraordinary,
' "Minister fienipotentiary, Minister Resident, Commissioner,
3'Gharge a'Affairs, Secretary. of Legatién, Agsistant Secretary
' %,f Legation, Interpreter to any Legation, or Consulate, or
 "Oonsul-General, Consul, or Commercial Agent, mentioned in
f'schedﬁles B aﬁd c, sﬁall be entitled to compensation for
 'his se%vices, except from the time when he reaches his post
C¥and enteres upon his official duties, to the time when he
,“deases to hold such office aﬁﬂ for such time as is actually
Yand necessarily oceupied in recéiving his instructions, not
i "to exceed'thirty days, and in making the direet transit be-~
vtween the place of residence, when appointed, and his post
'gf guty, at the commencement and termination of the period
| “of his offieciel serviece, for Which he shall in all cases
"be allawed andipaid, exeept as hereinafter mentioneds  And
"no person shall beAdcemed to hold any such office after his
"auceessor is appointed and actuélly entegfs upon the duties
| "of his office at hié'post of duty; nor after his official
"residence at such post has terminated, if not so relieveds
YBut no such allowance or payment shall be rmede to any Con=
"sul-General, Consul, or Commercial Agent, not embraced in
"Sehedules B and C, or to any vicé—Consul,Vice—Commercial
"Agent, Deputy Consular, or Consular Agent, for the time so

"oceupied in receiving instructions, or in such transit as
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j"‘aforesaid; nor shall any such officer as is referred to in
"this section be allowed compensation for the time so ocecupied
®n such transit, at the termination of the period of his of-
T'ficial serviece if he has resigned or been recalled there=-

"from for any malfeasencee"

In June 1874, S, Av Foster, who was residing at Apia,
.in the FTiendiy Navigators Islands, rececived notice from tﬁe
Department of Shate to proeced fé San Franciseo and there to
;await his instructions andkcommission as consul at Apia, He
‘ieft Apia on July 3rd, 1874, agd,arrived in Sa£ Francisco
August Zist,1874; On Septes 14, 1874, he received notice of
his appointment as conmul and took his ogth of office, exc~
Icuted his bond and on thé following day forwarded the same

 to Washington. On Nove 18th, he sailed for Apia where he
arrived on janw 1lst, 1875, He immediately entered upon the
discharge of his duties as consul and continued to aet as
_‘such until Septe 28th, 1876.

On Jﬁly Srd 1875, he notified the Department that he had
'drawn.ikgz;one years salary from July lst,1874 to July lst,
1875 at $1,000s per annume The draft was forwarded to the
Secretary and was paide In 8epte 1875 on an adjustment of
his aceocunts the deparfment decidcd'that he was not entitled
to salary prior to January lst,1875 except for the time he
;was awaiting instruetions to-wit: from Septs 15th,1874 to
‘Octu 14th, 1874, and for the time oceupied in transit from
Nove 14th,1874 to Jans 1st,1875 and fixed the amount due from
him on account of over payment at $£295¢93. After this
;adjustment Foster continued to make drafts fﬁr his salary

and the drafts were regularly raid without deduction of the

3
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of the amount which was claimed to be dues Foster's temm
expired in Septevmber 1876 and he died in 1877¢ The motter
resﬁed this for twelve years, when the a0001nt was again
:adjusted and Fﬁster was allowed a credit of $85. for errors
fmade by himself in drawing his drafts, and this aetion was
commenced in the District Court ageinst Foster's bondsmen

to recover $213, A judgmgnglyas rendered in the Distriect
iCourt in favor of the United States for that amount and on
writ of error to the Circuit Court that judgnwnt wes reversed.
Whereupon the cause was bfought on writ of error to this

;COurts
‘ , The case is presented on an agreed statement of

factss  The defensesjs made to the action are threefold;
first that Foster was dﬁtitled to all the money paid him,
second that the terms of the bond do not render tﬁe sureties
Liable for the money, third that.the negligenee of the
Treasury Department was of such a character as to release

Surclico
thea So far as the f:rst de fense 1s concerned it is suf-

‘fieient to say, the statute is plain and susceptible of but
- o7
. - . _ aM.D?;ﬂz Olipuikalis fomls.
one interpretation under its prov131on§£there can be no
7

question that Foster was overpaid, 4e the full amount sued
fore _

Does the bond by its terms hold the defendants liable
:for this moneyé Their underteking was that Foster should
:'truly and faithflly discharge the duties of his said of-
;fice accordiﬁg to law and truly and faithfully pay over and
dellvar up all moneys etee, which shall come into his hands".
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been received by Foster in excess of the salary then justly

due him, it was his duty to repay the excess to the Govern=-

ment e The performance of that duty and the accounting for
AL .

this money wee just as fully sccured tc the United Statecs by

the terms of theg bond as was the discharge of any sthew

duty pertaining to his office. ov Ma*y cehles ’“‘”‘7/”
w  docs The negligenece of the Treasury Departmcnt do=g—nes roe-

lease the sureties. It is true, as urged, that the officers

of the Government might have refused to pay the overdraft

in the first instanee and it was their duty to have dedueted

the over payment from his subsequentﬁ salarye If the obligee

'in the bond were any other than the Government this defense

m avail in behalf of the suretiecswy But the neglect

of the United States officials does not excuse Foster's
Wrong in the first instance in drawing for more money than

was due hifm or his subsequent failure té re ﬁuid the sames

All the property of the Un1ted Statbs is held in trust for

‘the people and it is now well settled WW&S

msupa:ema_cgm
| upon grounds of publie polzc,,' that the

, he
publie interest$shall not be Prejudieecd by the officers or

lagents to whose care they are confideds

United States -vs- Nashville Railvay Cos, 118 U.S:a} 120y
‘Van Brocklin =-vg- Tennessee 117 Us Sv, 1519 United Stat;?.s
‘-vs-Inslev 130 U, Sv 263, "
744 /bzm4&vf72/ awuﬁvﬁf Ceete:



